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the recognition of his legislation on points of dogma ? Even
if an Emperor called himself 'Emperor and priest' in the
heat of the Iconoclast controversy, yet at the same time the
champions of Church independence were vigorously main-
taining the lay character of the imperial power. Not even
the fact that the sacred person of the Emperor was admitted
to the sanctuary, which was otherwise reserved for the clergy,
makes him a priest. And the increasing penetration of
ecclesiastical customs into the ceremonies of the Court has a
parallel in the daily life of every single Byzantine which is
equally regulated by religious usages. Can one really speak
of 'Caesaropapism', when one remembers that even in those
times when the Church was prepared to recognize the
supreme right of imperial supervision over itself, the
Patriarch as guardian of the discipline of the Church was
able to excommunicate an Emperor? It is true that such an
action was directed only against the person of the Emperor,
not against the institution. Yet in this right of the Patriarch
we may see an indication that arbitrary despotism was kept
within limits.
Similar limits restricted the Byzantine imperial dignity in
other ways, although the existence of the autocracy was based
on the fact that there was no institution of equal authority
which could legally oppose its will. For it was expected of
the Emperor that he himself should observe the laws,
although he was the only lawgiver; yet God had subor-
dinated even the law to him in so far as He sent him to man-
kind as a 'living* law; in these words of Justinian, we can
catch yet another echo of Hellenistic constitutional theory.
Justinian's code conformed to this expectation by adopting a
passage from an edict issued by Theodosius II, in which the
sovereign professed himself bound by the law (adligatum
legtbus): 'for our authority depends on the authority of the
law, and in fact the subordination of sovereignty to the law
is a greater thing than the imperial power itself. The law,
it is true, included also administrative regulations and in this
sphere there were naturally many changes in the course of a
long and agitated history. Yet the conservatism which can
be traced even in this sphere—and the term 'conservative'
does not necessarily mean 'fossilized'—is due to the binding

